
 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

 

CIVIL DIVISION - LAW 

 

TODD W. WELCH    : 

Plaintiff,   : 

v.     : NO. C-0048-CV-2007-8498 

: 

WILLIAMS TOWNSHIP   : 

Defendant.   : 

:  
  

ORDER OF COURT 

 

AND NOW, this 4
th

 day of March 2008, the Preliminary Objection of Defendant 

Williams Township asserting a motion to strike Plaintiff’s Complaint for failure to exhaust all 

statutory remedies under PA.R.CIV.P. 1028(a)(7) is hereby GRANTED and Plaintiff’s Complaint 

is DISMISSED.  Any future action taken in this matter shall be in accordance with the opinion 

of the Court as set forth below. 

STATEMENT OF REASONS 

Statement of Facts 

The present case arises out of Plaintiff’s efforts to secure a use permit from Williams 

Township for the operation of a membership club at 545 Browns Drive, Easton, 

Pennsylvania.These Preliminary Objections come in response to a Complaint filed September 28, 

2007 whereby Plaintiff brought an action in mandamus against Defendant Township pursuant to 

their denial of a zoning permit application filed by Plaintiff on August 13, 2007.  Plaintiff, by his 

Complaint, avers that in seeking such permit, he first contacted the zoning office of the 

Defendant Township and was directed to a website to find the relevant form.  By and through 

his attorneys, Plaintiff located a form online entitled “Zoning/Building Permit.”  However, 
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because much of the information called for on the form pertained to building, Plaintiff’s 

attorneys contacted the zoning office a second time.  Per the further direction of Defendant 

Township, Plaintiff submitted the form on August 13, 2007, supplemented by a letter containing 

a narrative describing in some detail the nature of the planned membership club.  The letter also 

stated in relevant part, “[p]ursuant to your instruction, no application fee is enclosed because you 

need to review the application to determine that fee. Please advise as to the necessary fee, and as 

to any other relevant information you may require in processing this application.”  Defendant 

Township does not dispute this version of events. 

By a letter dated August 29, 2007, Defendant Township’s zoning officer notified Plaintiff 

of the denial of his application pursuant to various sections of the Williams Township Zoning 

Code.  Specifically, the zoning officer stated that he was unable to make a proper determination 

in the matter as the permit application was incomplete, and more information was necessary to 

determine the nature of the requested use.  The zoning officer further cited the fact that land 

subject to residential district zoning is limited to no more than one principal use, and by Williams 

Township Zoning Board Appeal #03-14, the subject property had already been granted 

permission for use as a “Consulting and/or Sales Business.”  The letter informed Plaintiff of his 

right to appeal the decision of the zoning officer to the Williams Township Hearing Board within 

thirty (30) days.  Plaintiff filed the present action in mandamus with this Court on September 28, 

2007. 

In response to Plaintiff’s Complaint, Defendant filed the Preliminary Objections currently 

under consideration.  By such objections, Defendant demurs to the Complaint generally on the 

basis of the legal insufficiency of the pleading pursuant to PA.R.CIV.P. 1028(a)(4).  Defendant 
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also raises several motions, inclusive of a motion to strike for lack of capacity to sue under 

PA.R.CIV.P. 0128(a)(5); a motion to dismiss for lack of jurisdiction over the subject matter or the 

person, pursuant to PA.R.CIV.P. 1028(a)(1); and a motion to strike for failure to exercise or 

exhaust the statutory remedy under PA.R.CIV.P. 1028(a)(7).   

The Court notes that Defendant demurs to the Complaint on the basis of legal 

insufficiency of the pleading pursuant to PA.R.CIV.P. 1028(a)(4) three times in these preliminary 

objections, by separately numbered sections.  The Court further notes that Plaintiff’s Complaint 

does not include multiple counts, but only one mandamus request.  

Standard of Law 

Mandamus, whereby the court compels the performance of a ministerial act or mandatory 

duty by a public official or entity  is an extraordinary remedy.  Banfield v. Cortes, 922 A.2d 36, 

42 (Commw. Ct. 2007).  As such, mandamus should not be granted unless and until a Plaintiff is 

without “any other adequate remedy at law.”  Id. Further, it is only appropriate in cases where a 

plaintiff’s right to relief, and a defendant’s duty to act, are clear.  Id.  As to discretionary acts of 

public officials, mandamus may only be used to compel performance of such acts where an abuse 

of discretion has occurred or a decision has been rendered based on a mistaken view of the law.  

Id. 

Discussion 

As a threshold matter, the Court shall address Plaintiff’s assertion, set forth in his brief 

contra these preliminary objections, that Defendant’s demurrers rely on facts that are not of 

record, and therefore are speaking demurrers, and should therefore be overruled.  It is the 

opinion of the Court that Defendant’s demurrers rely on facts concerning non-parties only to the 
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extent that such entities have been previously mentioned in the course of this matter.  Such 

references do not, in the Court’s opinion, require a finding that Defendant’s demurrers are 

speaking demurrers. Therefore, the Court shall not overrule them on such basis. 

In consideration of these Preliminary Objections, we shall begin by addressing  

Defendant’s motion to strike Plaintiff’s Complaint for failure to exhaust all statutory remedies 

under PA.R.CIV.P. 1028(a)(7).  As the basis for such motion, Defendant cites 53 

PA.STAT.ANN.10909.1(A)(3)(8), providing that appeals from the decision of a  zoning officer 

are within the exclusive jurisdiction of a municipality’s zoning hearing board.  The Court 

however, notes that a party shall have the right to appeal directly to court where mandamus is 

appropriate. 53 PA.STAT.ANN.1910.1.  Accordingly, before the Court can rule on the present 

Preliminary Objection, we must first evaluate the appropriateness of Plaintiff’s request for 

mandamus. 

As a threshold matter, we note that mandamus should only be granted where the seeker 

has a clear right, and the person against whom it is sought has a clear duty to perform.  As to 

matters of discretion on the part of a public official, mandamus is appropriate only in the face of 

an abuse of discretion or an improper analysis of the law.   

In the present case, the Court finds no basis for a grant of mandamus on the basis that 

Plaintiff has failed to establish both his clear right to relief, and Defendant’s clear duty to act.  

Further, it is apparent to the Court that Plaintiff, who had the opportunity to appeal the denial of 

the subject permit application to the Williams Township Zoning Hearing Board, as provided by 

53 PA.STAT.ANN.10909.1(A)(3)(8), has failed to exhaust the statutory remedies available to him 

prior to seeking mandamus. 
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Accordingly, we hereby GRANT Defendant’s Preliminary Objection in this regard and 

DISMISS Plaintiff’s Complaint.  We note that, given our lack of jurisdiction in this matter, the 

Court does so without consideration of either the substance of the Williams Township zoning 

officer’s written denial of Plaintiff’s permit application or Defendant’s other preliminary 

objections.  In dismissing Plaintiff’s Complaint for lack of jurisdiction, the Court hopes that, 

should Plaintiff seek an appeal to the Williams Township Zoning Hearing Board, he first be 

given an opportunity to supplement his permit application to answer the deficiencies noted by the 

zoning hearing officer in the letter denying the same dated August 29, 2007 so as to enable the 

fair adjudication of the matter.    

BY THE COURT: 

 

________________________________________________ 

WILLIAM F. MORAN           J. 

 


